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at constitutes 
doing business 


Savings Banks——Investments in Mortgages on 
Property in Other States 


Durinc the past year or two, con- 
siderable interest has been shown by 
savings banks—particularly those in- 
corporated in the State of New York— 
in the purchase of mortgages on real 
estate located in states other than those 
in which these institutions are incor- 
porated. The circumstances surround- 
ing such investments have been varied, 
but each bank’s activities have given 
rise to a question as to the necessity 
and feasibility of effecting qualification 
in the foreign states where the real 
estate which is mortgaged is situated. 


Information presently available indi- 
cates that there are a number of states 
where qualification of savings banks 
has been effected for the limited pur- 
pose of investment in mortgages on 
property in other states, the procedure 
followed varying, of course, from state 
to state. These states include Alabama, 
Arizona, California, Colorado, Dela- 
ware, Georgia, Kentucky, Louisiana, 
Maryland, Michigan, Minnesota, Ohio, 
Oklahoma, Pennsylvania, Rhode Island, 
Utah, Virginia, Washington, and Wis- 
consin. 


In all of these states, with the excep- 
tion of Pennslyvania, the qualification 
of savings banks has been effected in a 
manner generally following the pattern 
of the qualification of ordinary business 
corporations with some minor varia- 
tions. These variations have usually 
consisted of the filing of one or more 


additional documents and, in a few in- 
stances, of supplying the state’s bank- 
ing department with certain data. In 
Pennsylvania, counsel for the banks 
have devised a special method of quali- 
fication with the cooperation of state 
officials. 

Counsel have found that few state 
legislatures have enacted specific legis- 
lation providing for qualification for 
such a limited purpose by a banking 
institution. 


Louisiana, by Act 349 of 1950, has 
provided for the qualification of foreign 
corporations to do business in Louisi- 
ana which do not desire to, or which 
are not permitted, under Louisiana law, 
to exercise all of their corporate powers 
in the state. 


In at least five states, Arizona, New 
Mexico, South Carolina, South Dakota 
and Wisconsin, there are statutory 
provisions permitting an unlicensed 
foreign corporation to effect mortgage 
loans on local real estate, provided a 
statement is filed designating either a 
state official or the members of a state 
board, as the case may be, the agents 
of the corporation for the service of 
process upon the company. (Arizona: 
Code, 1939, Sec. 53-805; New Mexico: 
Sec. 54-804(b), C. S. 1941, as amended by 
H. B. 84, Laws of 1951; South Carolina: 
Acts 1951, Act 501; South Dakota: Code 
1939, Sec. 11.2102; Wisconsin: Sec. 226.02, 
subsection 2.) 
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Oklahoma in 1951 has, by H. B. 427, 
Laws of 1951, added a definition to its 
statutes indicating that a foreign cor- 
poration engaged in investing in loans 
secured by real estate is not to be con- 
sidered as transacting or engaging in 
business when “(1) securing or collect- 
ing real estate mortgage loans due to it 


ILLINOIS 


or enforcing any rights in property 
securing the same, (2) maintaining or 
defending any action or suit relating to 
debts secured by real estate mortgages, 
(3) maintaining bank accounts in con- 
nection with the collection of real es- 
tate mortgage loans.” 


Stockholder ruled entitled to use of stockholders’ 
list in order to make offer to purchase all of stock 
of stockholders in an amount per share greater than 


that offered them by president when making use 
of the list. 


Plaintiff, the owner of five shares of 
defendant corporation’s stock, was suc- 
cessful below in obtaining a writ of 
mandamus to compel defendants to 
produce the stockholders’ list of the 
corporation. The president was the 
owner of 70% of the stock and in com- 
plete control. He had used the stock- 
holders’ list to submit to stockholders 
an offer of $50. per share. Plaintiff, 
through her lawyer, had contacted the 
president and told him that the price 
offered was inadequate, that plaintiff 
was willing to offer $60. per share to all 
stockholders and for that purpose re- 
quested the stockholders’ list, which the 
president refused, resulting in the bring- 
ing of the suit. 


The Appellate Court of Illinois, First 
District, Second Division, affirmed the 


judgment awarding plaintiff the writ of 
mandamus. The court reviewed the his- 
tory of the right of a stockholder in 
Illinois to inspect and examine books 
of a corporation. It concluded that it 
was an improper discharge of defend- 
ants’ fiduciary duty to so use the list as 
to confine the market for the stock to 
one of the defendants alone. “In so do- 
ing they were not only denying plaintiff 
the right to make a higher offer for the 
stock, but were denying the other 
stockholders the right to receive this 
higher offer.” 


Crouse v. Rogers Park Apartments, 
Inc. et al., 99 N.E. 2nd 404. Mayer 
Goldberg and George J. Fox of Chi- 
cago, for appellants. Joseph B. Gilbert 
of ‘Chicago, for appellee. 
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KENTUCKY 


Consolidation statute regarded as permitting ex- 
tinguishment of accrued unpaid cumulative divi- 
dends on preferred stock. 


Appellants were minority preferred 
stockholders who had voted against the 
consolidation of their railway company 
with a transit company and who sought 
in this action to enjoin the consolida- 
tion. The basis of their objection was 
that the plan of consolidation destroyed 
valuable rights of the preferred stock- 
holders, providing for an exchange of 
shares which violated the Federal and 
State constitutions, and was otherwise 
illegal, unfair and inequitable. Cumula- 
tive dividends of $100 per share had 
accrued against appellants’ stock, due 
to a non-payment of any dividends for 
twenty years. The proposed basis for 
exchange, so far as it affected the pre- 
ferred stock, was that in return for each 
share of the railway company’s 5% 
$100 par preferred, the shareholder was 
to receive $2.50 in cash and one share 
new $80 par 5% preferred stock, pre- 
ferred over the common in dividends 
from earnings and in the distribution 
of capital assets upon dissolution, and 
callable at $80 per share plus accrued 
dividends. 


The Court of Appeals of Kentucky 
observed: “Fundamentally this substi- 
tution of rights presents the first two 
serious questions raised by appellants: 
I. If the consolidation statute author- 
ized the cancellation of dividend arrear- 


ages and the other changes effected by 
the p!an, would the obligations of the 
preferred shareholders’ contract be un- 
constitutionally impaired?; and II. If 
not, may we construe the consolidation 
statute, in providing for the conversion 
of stock, as authorizing the proposed 
extinguishment of rights in return for 
the new incidents of stockownership?” 
After an examination of the stockhold- 
ers’.rights in the light of the state’s cor- 
poration law and related court deci- 
sions, with particular reference to the 
extinguishment of dividend arrearages, 
the court concluded that the consolida- 
tion statute, which did not specifically 
mention such an extinguishment as 
such, was, nevertheless, broad enough 
to cover it as a necessary incident of 
consolidation, noting it provided that a 
dissatisfied stockholder could demand 
the fair market value of his shares. The 
proposed plan was therefore regarded 
as conforming with the provisions of 
the consolidation statute and as fair 
and equitable. A judgment dismissing 
appellants’ petition was affirmed. 


Donohue et al. v. Heuser et al., 239 
S. W. 2d 238. Henry J. Tilford and Lucian 
L. Johnson of Louisville, for appellants. 
John E. Tarrant, Thomas S. Dawson 
and Earl S. Wilson of Louisville, for 
appellees. 
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LOUISIANA 


Charter provision calling for election of directors 
on vote “representing not less than two-thirds of 
the outstanding capital stock” interpreted to mean 
that majority of a least two-thirds of outstanding 
stock represented at meeting may elect directors. 


The controversy hinged upon an inter- 
pretation of the provisions of an 
amended charter provision concerning 
the vote required for the election of di- 
rectors. This stipulated that directors 
were to be selected “on a vote of the 
stockholders representing not less than 
two-thirds of the outstanding capital 
stock of the corporation.” The ques- 
tion presented was whether this meant 
that the director must receive a favor- 
able vote of two-thirds of all of the 
outstanding stock in order to be legally 
elected, or whether it did not require 
each legally elected director to receive 
a two-thirds vote of all the outstanding 
stock, but merely meant that, in order 
for an election to be held, two-thirds of 
the outstanding stock must be repre- 
sented at the meeting and that if there 
is such representation there may be a 


MAINE 


legal election of directors and that a 
majority vote of the shares represented 
at the meeting would be sufficient for 
election. 


The Court of Appeals of Louisiana, 
Orleans, concluded that “if two-thirds 
of the capital stock is represented at 
the meeting, a legal election may be 
held. The provision does not require 
that a two-thirds vote must be received 
by the nominee.” A director elected by 
a majority vote at a meeting at which 
two-thirds of the capital stock was rep- 
resented, was ruled to have been legally 
elected. 


State ex rel. Theard v. Briede et al., 
52 So. 2d 568. Leopold Stahl of New 
Orleans for relatrix-appellee. Robert J. 
Oster of New Orleans, for respondents- 
appellants. 


Federal court takes jurisdiction of suit to compel 

declaration of dividend of Maine corporation, under 

circumstances where only two of its five directors 
were citizens of Maine and served as directors. 


Plaintiffs, who were residents and citi- 
zens of Massachusetts, instituted suit 
in the United States District Court, D. 
Maine, S. D., as minority stockholders 
of defendant Maine corporation, having 
its principal business in Lewiston, 
Maine, to compel the declaration and 
payment of a dividend on the common 
stock. But two of the company’s five 
directors were served with legal proc- 
ess. A third director, defendant, was 


said to dominate the corporation and to 
be instrumental in its refusal to declare 
a just distribution out of the accumula- 
tion of earnings and surplus. Impair- 
ment of corporate assets was alleged to 
be threatened by reason of the threat 
of the application of a penalty for vio- 
lation of Section 102 of the Federal 
Internal Revenue Code, through an 
unreasonable accumulation of surplus. 
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The District Court, referring to de- 
cisions of the Maine courts, while offer- 
ing no opinion on the merits of the 
plaintiffs’ case, regarded the complaint 
as stating a cause for relief in equity. 
The court, in denying a motion to dis- 
miss the suit, took into consideration 
the residence of the directors, only two 
Maine, and dis- 
cussed who were to be regarded as in- 
dispensable parties to the action, in 
view of the particular circumstances. 
Under the circumstances, the court ex- 


of them residing in 


pressed the view that if a majority of 


NEW YORK 


the directors were to be classed as in- 
dispensable parties, then these indis- 
pensable defendants would “have it 
completely within their power to avoid 
answering the allegations of the com- 
plaint at bar, in any court, anywhere,” 
and inequity, rather than equity, would 
be furthered. 


Whittemore et al. v. Continental. Mills 
et al., 98 F. Supp. 387. David J. Cohen, 
Edward J. Flavin of Boston, Mass., and 
John B. Conley of Portland, Me., for 
plaintiffs. John J. Mahon and Frank 
M. Caffin of Lewiston, for defendants. 


Elimination of charter restrictions and right to 
cumulative voting held to give rise to right to 
stock appraisal. 


The petitioners, owners of a minority 
of the preferred and common stock 
of respondent corporation, sought an 
order of the Supreme Court, Kings 
County, appointing an appraiser to 
evaluate their stock under the relevant 
provisions of the Stock Corporation 
Law. Prior to November 24, 1950, the 
certificate of incorporation of respond- 
ent contained certain restrictions on the 
payment of dividends on common stock 
and also provided that common stock- 
holders would have the right to cumu- 
lative voting. These restrictions, which 
were removed from the certificate of 
incorporation on the date mentioned 
above by the overwhelming vote of 
preferred and common stockholders, 
were summarized by the court as being 
substantially as follows: “A. If the 
common stock equity drops below 20% 
of total capitalization and surplus, divi- 
dends on the common stock cannot be 
paid in excess of 50% of the net income 
available for dividends on common 
stock. B. If common stock equity drops 


below 25% but is more than 20% of the 
total capitalization and surplus, divi- 
dends on the common stock cannot be 
paid in excess of 75% of the net income 
available for dividends on the common 
stock.” The amended certificate pro- 
vided that common stock dividends 
might be declared in the discretion of 
the board of directors after full divi- 
dends on the preferred stock were paid 
or declared and set apart for payment. 


The court concluded that the elimina- 
tion of the formula restrictions obvi- 
ously had an adverse effect on the pre- 
ferred stock, giving rise to the right of 
appraisal, “because under the formula 
restrictions the preferred stockholders 
were assured that specific funds of the 
corporation available for common stock 
dividends would be retained by the 
company as assets. In other words, a 
cushion of assets had to be set aside by 
the directors in the event that the com- 
mon stock equity dropped below cer- 
tain percentages.” 
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As to the common stock, an elimina- 
tion of the right to cumulative voting 
was regarded by the court as the taking 
away of a substantial right valuable to 
minority stockholders, entitling the af- 
fected common stockholders to an ap- 
praisal of their stock under the provi- 
sions of the Stock Corporation Law. 


Application of New York Hanseatic 
Corporation et al.,* 103 N. Y. S. 2d 698. 
Boehm & Fischman of New York City, 
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Directors, in their discretion, not declaring non- 


for the petitioners Richard L. Rosen- 
thal and Hinda Gould. Levien & Singer 
of New York City, for Kings County 
Lighting Co, Rogers & Condon of 
New York City, for the petitioners, 
Paul Herzog and New York Hanseatic 
Corp. 





* The full text of this opinion is printed 
in the CCH New York Corporation 
Law Reporter, page 9581. 


cumulative preferred dividends during certain 
years, held to have no discretion whatever to de- 





An Illinois corporation’s net income 
each year, from 1937 to 1947, inclusive, 
exceeded the annual dividend on the 
non-cumulative preferred stock, but no 
such dividends for those years were 
ever declared. Similarly, in each of the 
years 1948, 1949 and 1950, the net in- 
come exceeded the annual dividend on 
the preferred, but the directors declared 
a dividend on the preferred for each 
such year. In 1950, the directors also 
declared a dividend of $1.50 per share 
on the common stock. The trial judge 
found as follows: “The decision of the 
directors of the defendant not to de- 
clare and pay dividends in any of the 
years 1937 to 1947, inclusive, was made 
in the exercise of sound business dis- 
cretion and judgment by the directors, 
and in the interests of all the creditors, 
including the bondholders, and of all 
the preferred and common stockholders 
of the defendant, and of the public.” 


Upon appeal, the plaintiff preferred 
stockholder contended (1) that the di- 
rectors abused their discretion in not 
declaring dividends on the preferred in 
the years 1942 to 1947, inclusive; (2) 
that, even if that is not true, the direc- 
tors had power to declare those divi- 
dends subsequently, and abused their 






clare those dividends subsequently. 
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discretion when, without doing so, in 
1950 they declared a dividend on the 
common stock. 


The United States Court of Appeals, 
Second Circuit, noting that there were 
no Illinois decisions or statutory provi- 
sions which controlled or could be used 
to guide it, applied the rule laid down 
by the Supreme Court of the United 
States in Wabash Railway Co. v. Barclay, 
280 U. S. 197, where a like situation 
was before that court. It was con- 
cluded that the directors did not abuse 
their discretion in withholding divi- 
dends on the non-cumulative preferred 
for any past years, that no right sur- 
vived to have those dividends declared, 
and that the directors had no discretion 
whatever to declare those dividends 
subsequently. 


Guttmann v. Illinois Central Railroad 
Co.,* 189 F. 2d 927. Paul, Weiss, Rifkind, 
Wharton & Garrison and Nemerov & 
Schapiro, (Lloyd K. Garrison, of coun- 
sel), Mortimer A. Schapiro, Norman S. 
Nemser, William T. Coleman, Jr., and 
Donald Schapiro, all of New York 
City, for plaintiff-appellant. Davis, 
Polk, Wardwell, Sunderland and Kiendl 
(Theodore Kiendl, of counsel), John 
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W. Davis, S. Hazard Gillespie, Jr., 
Francis W. Phillips and Peter M. Ward, 
all of New York City, for defendant- 
appellee. (Petition for writ of certiorari 
filed in the Supreme Court of the United 
States, August 28,1951; Docket No. 285.) 


Commerce Clearing House Court Deci- 
sions Requisition No. 455600. 


* The full text of this opinion is printed 
in the CCH New York Corporation 
Law Reporter, page 9640. 


reign corporations 


lOWA 


Service of process upon unlicensed foreign corpora- 

tion, effected by serving its president while he was 

in state for sole purpose of attending trial of 
another suit as a witness, set aside. 


Defendant unlicensed foreign corpora- 
tion appeared specially in the lower 
court in what proved to be a successful 
effort to have service upon it set aside. 
The service had been made upon its 
president, a non-resident, who had en- 
tered the state for the sole purpose, as 
determined by the court, of being a wit- 
ness in certain cases being tried in the 
same court. Upon appeal, the Supreme 
Court of Iowa affirmed a judgment 
granting the corporation immunity 
from such service, applying the general 
rule that a non-resident officer or agent 
of a foreign corporation is privileged 
against service of process in an action 


LOUISIANA 


against the corporation, while he is 
present in the state for the sole purpose 
of attending the trial of another cause, 
as a witness or a party, and is not 
there on other business of the corpo- 
ration. 


Stutsman v. Hilltop Farm Feed Co.,* 
45 N. W. 2d 892. Kemmerer & Jack 
and Oelwein, Hirsch, Riepe & Wright 
of Burlington, for appellants. Baldrige 
& Bailey of Washington, for appellees. 


* The full text of this opinion is printed 
in the State Tax Reporter, Iowa, page 
327. 


Corporation shipping its goods into state to agents 

who made sales and deliveries from vehicles from 

house to house on a commission basis, ruled “doing 
business” so as to be required to be qualified. 


Suits of plaintiff unlicensed Delaware 
corporation to recover alleged balances 


due under contracts with the defend- 
ants were dismissed by the lower court 
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on the ground that plaintiff was un- 
licensed and actually doing business 
through its agents or employees in 
Louisiana and was barred under the 
statutes from prosecuting the suits. 
Plaintiff contended that, under its con- 
tracts with the defendants, there was a 
relationship of vendor and vendee and 
that the goods shipped by it to them 
from points outside Louisiana consti- 
tuted shipments in interstate commerce. 


The Court of Appeals of Louisiana, 
after an examination of the text of the 
contracts and the testimony of wit- 
nesses, found that the corporation 
vended its products in the state through 
itinerant salesmen or “dealers” who 
drove from house to house, dispensing 
the products from their vehicles, and 
that there were several such dealers in 
each parish, each with a definite and 
specific area within the parish as his 
territory, assigned by the company. 
The products were shipped into the 


MISSOURI 


state to the dealers, who did not pay 
for them at the time or within any set 
period thereafter, but were sold at 
prices fixed by the plaintiff, weekly re- 
ports being made by the dealers who 
operated on a commission basis. Dis- 
trict meetings of such dealers were ar- 
ranged and held locally by direction of 
the corporation. The court concluded 
that the plaintiff, despite the language 
of the contracts, was actually doing 
business and was not entitled to sue in 
the courts of Louisiana upon matters 
arising out of the doing of such busi- 
ness until properly qualified with the 
Secretary of State. 


J. R. Watkins Co. v. Stanford et al., 
52 So. 2d 325. John G. Gibbs of Natchi- 
toches and Seth Lewis of Opelousas, 
for appellant. Tate & Fusilier of Ville 
Platte, Leon S. Haas, Jr., of Opelousas, 
Atlee P. Steckler of Ville Platte and 
A. V. Pavy of Opelousas, for appellees. 


Illinois Federal court construes Missouri statute 
prohibiting use of state courts by unlicensed for- 
eign corporations, doing business in Missouri. 


In 1943, a portion of a section of the 
Missouri law relating to penalties ap- 
plicable to unlicensed foreign corpora- 
tions, doing business in the state read- 
ing: “No foreign corporation * * * 
which shall fail to comply with said 
section (as to qualification) .can main- 
tain any suit or action, either legal or 
equitable, in any of the courts of this 
state, upon any demand, whether aris- 
ing out of contract or tort,” was amended 
by the addition of the phrase: “while 
the requirements of this Act have not 
been complied with.” (Now R. S. 1949, 
Sec. 351.635.) The amendment, which 
had not been construed by the Missouri 


state courts, came before the United 
States District Court, E. D., Illinois, 
for construction as to whether the 
words added changed the law so that a 
contract, entered into by an unlicensed 
foreign corporation was to be regarded 
as no longer void, but merely unen- 
forceable as long as the corporation re- 
mains unlicensed, so that, by subse- 
quent licensing, the contract may be 
enforced in the courts. 


The Federal court concluded that no 
such change was brought about by the 
amendment, expressing as its view 
“that the effect of the amendment is to 
make clear beyond peradventure of a 
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doubt that a suit may be maintained 
under the laws of Missouri by a foreign 
corporation while doing business in 
that state only while the requirements 
of the Act have been complied with at 
the time the suit is sought to be main- 
tained.” The court rejected a conten- 
tion that the 1943 amendment had 
changed the law so that a contract en- 
tered into by an unlicensed foreign cor- 
poration is no longer void, but merely 
unenforceable so long as the corpora- 
tion remains unlicensed and so that, by 


NEW YORK 


subsequent licensing, a contract may be 
enforced in the courts. 


Hunter Packing Co. v. Trinity Univer- 
sal Insurance Co., 98 F. Supp. 215. Pope 
& Driemeyer, (Henry Driemeyer, Rob- 
ert Broderick and Frank Rain, of East 
St. Louis, Ill., of counsel) for the plain- 
tiff. Kramer, Campbell, Costello & 
Weichert (Norman J. Gundlach, of 
counsel), of East St. Louis, Ill, for 
defendant. 


Where a foreign corporation had only a local manu- 

facturers’ agent as its local representative, who also 

acted for others, service upon it, by serving such 
agent, was set aside. 


Appellant foreign corporation had moved 
to vacate and set aside the summons 
and complaint served upon a local sales 
representative, which had been denied 
by order of the trial court. This order 
was reversed by the Supreme Court, 
Appellate Division, Second Department, 
upon the following facts: The appellant 
was a foreign corporation, which ap- 
pointed a local corporation as its exclu- 
sive sales representative in the metro- 
politan territory. The local agent so- 
licited orders, which were forwarded to 
appellant in Illinois. Appellant filled 
such orders and made commission pay- 
ments to the local agent. The local 
agent placed appellant’s corporate name 
on the door of the agent’s office, with 
the names of other manufacturers rep- 
resented by the agent, and inserted ap- 
pellant’s name in the telephone direc- 


tory. Service of the summons and com- 
plaint and the fourth-party summons 
and complaint was made upon the pres- 
ident of the local agent corporation. 


The court regarded the evidence as 
requiring the conclusion that the for- 
eign corporation was not doing business 
within the state so as to be regarded as 
present and amenable to process. 


Vassallo et al. v. Slomin et al.,* 105 
N. Y. S. 2d 60. Edward A. Harmon of 
New York City, for defendant-appellant 
and 4th party defendant-appellant. Lind- 
say R. Henry of Riverhead and John K. 
Richards, III, of New York City, on 
brief, for 4th party plaintiff-respondent. 


* The full text of this opinion is printed 
in the CCH New York Corporation 
Law Reporter, page 9652. 
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VERMONT 


Statute, permitting service upon state official as 
agent of unlicensed foreign corporation doing busi- 
ness in state, held valid. 


Defendant foreign corporation, not li- 
censed in Vermont, and not having ap- 
pointed a statutory agent for the serv- 
ice of process upon it, was brought 
within the jurisdiction of the court by 
service upon the Secretary of State 
under Sec. 1562, V. S. 1947, which per- 
mits such service upon that official as 
agent for an unlicensed foreign corpo- 
ration doing business or committing 
torts against a resident of Vermont. In 
this action of tort, plaintiff resident 
sued for alleged damages caused by 
defendant’s negligence in the repairing 
of her residence in Vermont. The cor- 
poration contended that the statute un- 
der which service had been made upon 
it was unconstitutional. 


The Supreme Court of Vermont con- 
sidered the following questions: “Has 
the State of Vermont the power to sub- 
ject by statute to the jurisdiction of its 


courts a foreign corporation which 
commits a single tort in whole within 
the territorial limits of Vermont and 
against a resident of Vermont to ac- 
tions and proceedings against it arising 
from or growing out of such tort? Does 
such a statute violate the due process 
clause of the Fourteenth Amendment 
to the Constitution of the United States 
of America?” The court, after a consid- 
eration of pertinent decisions of the 
Supreme Court of the United States, 
principally International Shoe Co. v. 
State of Washington, 326 U. S. 325, 66 
S. Ct. 162, concluded that Sec. 1562 was 
not in conflict with the Constitution of 
the United States in the particular in 
which it was challenged. 


Smyth v. Twin State Improvement 
Corp., 80 A. 2d 664. Bloomer & Bloomer 
of Rutland, for plaintiff. Charles J. 
Marro of Rutland, for defendant. 


taxation 


Ohio company ruled taxable, for property tax pur- 

poses, on its boats and barges used, between points 

in other states; machinery and equipment in proc- 
ess of construction also held taxable. 


One question concerned the right of the 
State of Ohio to assess property taxes 
on certain boats and barges of the ap- 
pellant Ohio company which were not 
in use in Ohio and the use of which in 
waters bordering on Ohio was insub- 
stantial, the craft being used in trans- 
porting oil from various points on the 


lower Mississippi River to points in In- 
diana and Kentucky. The Ohio Su- 
preme Court ruled that the boats and 
barges were taxable in Ohio and that 
such assessment was not violative of 
the Fourteenth Amendment of the Con- 
stitution of the United States. The 
court remarked that there was no statu- 
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tory provision for the establishment of 
any mileage, barrel mileage, time period 
or other arbitrary classification and 
that the court was entirely without- 
authority to select any apportionment 
method and adopt it as the correct ap- 
plicable principle, that being purely a 
legislative function. 


Another question involved the taxa- 
tion or freedom from property taxa- 
tion of machinery and equipment in the 
process of construction at two plants 
of the corporation. The court also held 
this machinery and equipment subject 
to taxation under a statute defining tax- 
able personal property “used in busi- 
ness” as including property “when kept 


OKLAHOMA 


and maintained as a part of a plant ca- 
pable of operation, whether actually in 
operation or not.” 


The Standard Oil Co. v. Glander et al., 
155 O. S. 61. McAfee, Grossman, Tap- 
lin, Hanning, Newcomer & Hazlett and 
Rufus Day, Jr., of Cleveland, for appel- 
lant. Herbert S. Duffy, Attorney Gen- 
eral, and Donald B. Leach, for appellee 
Tax Commissioner. Commerce Clear- 
ing House Court Decisions Requisition 
No. 450545. (Appeal filed in the Supreme 
Court of the United States, July 9, 1951; 
Docket No. 184, under title of “The 
Standard Oil Co. v. Peck et al.” Jurisdic- 
tion noted, October 8, 1951.) 


Qualified corporation, engaged in interstate trans- 

portation of petroleum products as a common car- 

rier, carrying on varied local activities in Okla- 

homa, ruled subject to payment of corporation 
license tax. 


Plaintiff in error, a Delaware corpora- 
tion, authorized to do business in Okla- 
homa, sought to recover state corpora- 
tion license taxes which it had paid 
upon demand of the defendant commis- 
sion, and under protest. The tax was 
imposed “as a condition of existing or 
attempting to do business” in Okla- 
homa, and was measured by the amount 
of capital of a corporation, domestic or 
foreign, which was “used, invested or 
employed” in the state. The corpora- 
tion contended it was not liable for the 
tax, being engaged only in interstate 
commerce with respect to Oklahoma. 


The Supreme Court of Oklahoma 
affirmed an order of the Commission 
assessing the tax for the years in ques- 
tion, emphasizing that the corporation 
had domesticated in Oklahoma and 
enjoyed the protection of state laws 
and the privilege of existing as a cor- 
poration in Oklahoma and of doing 


business, having agreed to be bound by 
the state’s laws. The company had 
numerous activities related to Okla- 
homa, which it contended were purely 
incidental to its interstate business of 
transporting petroleum products from 
Oklahoma to other states. Its local ac- 
tivities included the exercise of the 
right of eminent domain and its use of 
the public highways for its pipe lines. 
It owned hundreds of miles of rights-of- 
way and easements, and a number of 
pump stations and a telephone system. 
Pole space along its lines was rented 
to other concerns for a small charge. 
Its main office and place of business 
was in Kansas City, Missouri. It was 
engaged in transportation of refined 
petroleum products as a common car- 
rier in interstate commerce, but it 
neither produced nor refined any petro- 
leum, and it owned none of the prod- 
ucts transported via its lines. No de- 
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liveries of any products were made in 
Oklahoma and no intrastate transporta- 
tion was carried on. It had 78 employ- 
ees in the state. All contracts for trans- 
portation were executed in Kansas City, 
Missouri, and all movement of products 
from Oklahoma were directed from 
that point. The company paid ad valo- 
rem taxes assessed against its proper- 
ties in Oklahoma and it paid state in- 
come taxes. In upholding the tax as 
applied to the company, the court dis- 
cussed a number of decisions of the 
Supreme Court of the United States 
involving corporations somewhat simi- 
larly situated. 


TENNESSEE 


Great Lakes Pipe Co. v. Oklahoma Tax 
Commission,* 231 P. 2d 655. Monnet, 
Hayes & Brown of Oklahoma City, and 
Blackmar, Newkirk, Eager, Swanson & 
Midgley of. Kansas City, Missouri, for 
plaintiff in error. R. F. Barry, W. F. 
Speakman and W. J. Armstrong of Okla- 
homa City, for defendant in error. Com- 
merce Clearing House Court Decisions 
Requisition No. 453045. 


* The full text of this opinion is printed 
in the CCH State Tax Cases Reporter, 
page 15,604. 


Sales and use taxes held not to apply to Federal. 
cost-plus-fixed-fee contracts. 


Appellant contractors instituted test 
cases to recover Tennessee sales and 
use taxes exacted from them as a re- 
sult of purchases effected under their 
cost-plus-fixed-fee contracts with the 
Atomic Energy Commission. They con- 
tended they were not liable for such 
taxes by reason of being, not independ- 
ent contractors but by reason of being 
agencies or instrumentalities of the 
United States Government. The Ten- 
nessee Supreme Court, after an exam- 
ination of the status of the appellants, 
rejected this ground for exemption, 
concluding that they were independent 
contractors and, under the decided 
cases, entitled to no immunity from the 
state taxes. 


A second contention was that Con- 
gress had, in the Atomic Energy Act, 
provided language which had the effect 
of exempting appellants from these 
state taxes. The court found such lan- 
guage in Section 9(b) of the Act, read- 
ing: “The Commission, and the prop- 
erty, activities, and income of the Com- 
mission, are hereby expressly exempted 
from taxation in any manner or form 


by any state, county, municipality, or 
any subdivision thereof.” Stressing par- 
ticularly the word “activities,” the court 
concluded that this broad term, not de- 
fined in the Act, had the effect of mak- 
ing the taxes in question “invalid as an 
unconstitutional intrusion by the State 
upon the performance of Federal func- 
tions,” and directed a refund of the 
taxes paid by the contractors. 


Carbide & Carbon Chemicals Corp. v. 
Carson, Tennessee Supreme Court, 
March 9, 1951. S. Frank Fowler of 
Knoxville, for appellants. Roy H. Beeler, 
Attorney General; William F. Barry, 
Solicitor General; Allison B. Hum- 
phreys, Jr., Advocate General, of Nash- 
ville, for appellee. T. L. Candle, Ellis 
N. Slack and Berryman Green of Wash- 
ington, D. C., of Counsel; Joseph Volpe, 
Jr., and Bennett Boskey of Washington, 
D. C., and J. Wallace Ould, Jr., and Har- 
old L. Price of Oak Ridge, for intervenor. 
Commerce Clearing House Court Deci- 
sions Requisition No. 449355. (Petitions 
for writs of certiorari filed in the Supreme 
Court of the United States, July 13, 1951; 
Docket Nos. 186 and 187.) 
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Montana — S. B. 111 enlarges the limited previously existing provisions 
relating to merger and consolidation of corporations to embrace mergers and 
consolidations of both domestic and foreign corporations. 


Nevada — Chapter 275 increases the brackets of the statutory schedule of 
fees for filing articles of incorporation or for filing agreements of consolidation. 


New York — The certification instead of an affidavit, of officers authorized 
to verify franchise tax returns filed under Articles 9 and 9-A of the Tax Law, will 
be brought about in connection with reports to be filed next year, as a result of 
the enactment of Chapter 229. 


North Carolina — As a result of the enactment of S. B. 72 and H. B. 1236, 
a North Carolina corporation may have perpetual existence. However, corporate 
existence is to be limited to 60 years in instances where the charter contains no 
specific time limit or where it does not stipulate a perpetual existence. 


Pennsylvania — H. B. 841 increased the corporate income tax rate from 
4% to 5%, while H. B. 482 postponed to 1953 the effective date of the manufac- 


turing exemption from the capital stock and franchise tax on domestic and foreign 
corporations. 


Texas — Senate Bill 6 exempts from the annual franchise tax “any mutual 
investment company registered under the Federal Investment Act of 1940, as 
from time to time amended, which holds stocks, bonds, or other securities of other 
companies solely for mutual investment purposes.” 


Vermont — H. B. 365 brings about withholding at the source from residents, 
supplementing prior requirements with respect to non-residents. 


H. B. 390 adds a temporary additional tax equal to 15% of the franchise tax 
on corporations for two years, beginning January 1, 1951 and provides for full 
payment of the tax in one installment with the return. 


Washington — S. B. 22XX of the Second Special Session, adds a 20% 
surtax to the Business Tax, which is imposed at different rates upon those en- 


gaged in various business in the state, to be effective from November 1, 1951 to 
April 30, 1953. 


West Virginia — S. B. 199 effects amendments relating to the filing of 
certified copies of amendments to the charters of foreign corporations upon quali- 
fication and those subsequently adopted. Certification is permitted, under certain 
conditions, by the president or vice-president of the company, in lieu of certifica- 
tion by the Secretary of State of the home state. 


Wisconsin — A new “Wisconsin Business Corporation Law” has been pro- 
vided for by Chapter 731, Laws of 1951. 
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appealed to the 
supreme court — 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


OCTOBER 1951 TERM 


GEORGIA. Docket No. 1. Georgia Railroad & Banking Company v. Redwine, 
85 F. Supp. 749. (The Corporation Journal, February, 1950, page 92.) Property 
tax exemption—suit against state in Federal Court. Appeal filed, November 12, 
1949, Jurisdiction noted, December 5, 1949. February 20, 1950: “Per curiam: 
Inasmuch as the Attorney General of Georgia stated at the bar of this Court that 
plain, speedy and efficient State remedies were available to appellant, the cause 
is ordered continued for such period as will enable appellant with all convenient 
speed to assert such remedies.” (70 S. Ct. 472.) 


NEW YORK. Docket No. 71. Jones v. Motorola, Inc. et al., 186 F. 2d 707. 
(The Corporation Journal, October, 1951, page 13.) Service of process on 
foreign corporation by serving clerk of its local distributor. Petition for writ of 
certiorari filed, May 24, 1951. Certiorari denied, October 8, 1951. 


NEW YORK. Docket No. 285. Guttmann v. Illinois Central Railroad Com- 
pany, 189 F. 2d 927. (The Corporation Journal, November, 1951, page 28.) 


Discretion of directors in declaring non-cumulative preferred dividends. Petition 
for writ of certiorari filed, August 28, 1951. 


OHIO. Docket No. 85. Perkins v. Benguet Consolidated Mining Company, 93 
N. E. 2d 33. (The Corporation Journal, June, 1951, page 349.) Unlicensed foreign 
corporation—tloing business—service of process—suit involving recovery of divi- 
dends on stock. Petition for writ of certiorari filed, May 29, 1951. Certiorari 
granted, October 8, 1951. 


OHIO. Docket No. 184. Standard Oil Co. v. Peck et al., 155 O. S. 61. (The 
Corporation Journal, November, 1951, page 34.) Property taxes on boats and 
barges of an Ohio company used outside the state and machinery and equipment 


in process of construction. Appeal filed, July 9, 1951. Jurisdiction noted, October 
8, 1951. 


TENNESSEE. Docket Nos. 186 and 187. Carbide & Carbon Chemicals Corp. v. 
Carson, 2 STC 250-130. (The Corporation Journal, November, 1951, page 36.) 
State sales and use taxes.—Federal cost-plus-fixed-fee contracts. Petitions for 
writs of certiorari filed, July 13, 1951. Certiorari granted and cases transferred to 
the summary docket, October 15, 1951. 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1951-1952. 
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Georgia — Out-of-state distilling companies, making sales to Georgia 
wholesalers through their representatives, agents or employees within the state 
are “doing business” and the sales are subject to the state income tax, arrived at 
by inclusion of the sales factor in the apportionment formula. (Opinion of the 


Attorney General to the Commissioner, Department of Revenue, State Tax Re- 
porter, Georgia, {[ 14-534.) 


Tangible personal property for export to another state, delivered to a common 
carrier in Georgia under an f.o.b. shipment, resulting in title passing in Georgia, 
is an interestate sale, rather than a Georgia sale, for sales and use tax purposes. 
(Opinion of the Attorney General to the Deputy State Revenue Commissioner, 
State Tax Reporter, Georgia, § 69-008.) 


Idaho — As a result of the repeal of the exclusive method of assessing mer- 
chandise, such merchandise should be assessed, for 1951, and thereafter, on the 
basis of the value at noon on the second Monday in January, and if such property 
comes into the state before April 1, its full cash value should be taken; if entering 
the state between April 1 and July 1, 75% of its full cash value should be taken; 
if entering between July 1 and October 1, 50% of its full value should be taken; 
and if entering after October 1, 25% of its full cash value should be taken. 
(Opinion of the Attorney General to Executive Secretary, State Tax Commission, 
State Tax Reporter, Idaho, { 24-002.) 


Minnesota — A foreign corporation carrying on a collection business ex- 
clusively by mail, and having no branch offices in Minnesota is not to be consid- 
ered as a foreign corporation doing business in the state. (Opinion of the Attor- 
ney General, State Tax Reporter, Minnesota, { 2-012.) 


Missouri — A retail sale to a railroad company in Missouri of a steel bridge 
which is loaded on the cars of the firm, pursuant to the contract, for delivery and 
use outside the state, where the title and right to possession pass to the firm in 
the other state or while the property remains in interstate commerce, is an inter- 
state sale and is therefore exempt from the retail sales tax. The burden is on the 
taxpayer to show that the sale is bona fide and it must be established as a fact 
that the merchandise was actually delivered outside the state or passed into inter- 
state commerce, pursuant to the contract. (Opinions of the Attorney General to 
the Department of Revenue, State Tax Reporter, Missouri, { 64-740 and { 64-741.) 


North Carolina — There is nothing in the Revenue Act which grants an 
exemption from the sales tax for material used and consumed by a firm that has 
entered into a cost-plus-a-fixed fee contract for the installation’of humidifying 
systems in a manufacturing plant. The only exemption afforded by statute is 
that which is applicable to persons manufacturing or fabricating items such as 
ships, boats, aircraft, equipment and ordnance for the Federal, State or local gov- 
ernment. (Opinion of the Attorney General, State Tax Reporter, North Carolina, 
§] 60-205.) 
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) important matters 


For November and December 


This Calendar does not purport to be a complete calendar of all matters requiring atten- 

tion by corporations in any given state. It is a condensed calendar of the more important 

requirements covered by the State Report and Tax Bulletins of The Corporation Trust 

Company. Attorneys interested in being furnished with timely and complete information 

regarding all state requirements in any one or more states, including information regarding 

forms, practices and rulings, may obtain details from any office of The Corporation Trust 
Company or C T Corporation System. 


Alaska — Annual Corporation Tax due on or before January 1.—Domestic and 
foreign Corporations. 


Delaware — Annual Report due on or before first Tuesday in January.— 
Domestic Corporations. 


District of Columbia — Annual Report due between January 1 and January 20. 
—Domestic Corporations. 
Application for license in connection with District Franchise (Income) 
Tax due on or before January 1.—Domestic and Foreign Corporations. 


Georgia — Annual License Tax Report and Tax due on or before January 1.— 
Domestic and Foreign Corporations. 


Missouri— Annual Franchise Tax due on or before December 31.—Domestic 
and Foreign Corporations. 


New Hampshire — Annual Maintenance Fee due on first business day of 
January.—Foreign Corporations. 


New York — Second Installment of Franchise (Income) Tax of Business Cor-_ 
porations due on or before November 15 (or within 30 days after notice, if 
given later than October 15; payable not later than January 15, in any 
event).—Domestic and Foreign Business Corporations other than real 
estate companies. 


United States— Fourth installment of Income Tax imposed for the calendar 
year 1950 due on or before December 15.—Domestic Corporations and 


Foreign Corporations having an office or place of business in the United 
States. 


—_——$<— 


Doing Business in New States 


As a new year approaches, it is customary for attorneys, who are directed 
by client corporations to secure authority to do business in states in which the 
companies have not previously been licensed, to give special consideration to the 
time when the qualifications are to take place—particularly, whether they should 
be effected before or after January 1. This factor is weighed with a view to 
possible savings in connection with the payment of state franchise and other 
annual taxes, and to determine if it is possible to postpone, for a year, the prepa- 
ration and filing of complicated state reports related to such annual taxes, which, 
if required to be filed early in the new year by reason of qualification before 
January 1, would be concerned with comparatively few days’ activity in the 
current year. ~ 
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‘dt entary literature 


In connection with its verious activities The Corporation Trust Company 

publishes the following supplemental pampblets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Delaware Corporations (1951 Edition). Presents in convenient form a digest of 
the Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 


What Constitutes Doing Business (1951 Edition). A 192-page book containing 
brief digests of decisions selected from those in the various states as 
indicating what is construed in each state as “doing business.” 


Before and After Qualification. A complete list of aids and services—including 
those supplied without charge—which CT furnishes for lawyers working 
on foreign corporation matters. 


Corporate Tightrope Walking. An informal presentation of recent developments 
affecting corporations carrying on business in interstate commerce— 


developments corporation officers and attorneys will want to. watch 
carefully. 


Suppose the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


Some Contracts Have False Teeth. Interesting case-histories showing advisability 
of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 


What Does a Transfer Agent Do? This illustrated pamphlet gives the high spots 
of a transfer agent’s services in 3 minutes reading time, with explanatory 
fext if you want to read further. Of value to small as well as large 
corporations. 


More Sales with Spot Stocks. Advantages found by many manufacturers in 
carrying spot stocks at strategic shipping points—and preliminary stat- 
utory measures necessary to protect corporate status. 


When a Corporation Is P.W.O.L. A simple explanation of the reasons for and 
purposes of the foreign corporation laws of the various states, and 
illustrations of when and how a corporation makes itself. amenable to 
them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. A 24-page pamphlet of cases in various 
states in which corporation officials who had thought they were getting 
along very well with statutory representation by a business employe 
suddenly found themselves in trouble. 
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